Museums: Licensing and enforcement of primary uses following the implementation of EC Directive 2001/29

By Anke Schierholz, Head of Legal Department, VG Bild-Kunst (Collecting society for visual arts), Bonn, Germany

A. Background

Under the InfoSoc-Directive (2002/29/EC) the national legislator may provide for limitations to the exclusive right under two aspects for museums: exhibition catalogues (Art. 5 (2) (c)) and advertising (Art. 5 (3) (j)).

Many countries have made use of this possibilities but have chosen different options so we do not have a coherent system of museum-exemptions in Europe (see attached matrix). 

In practice it is not always clear which uses are covered by a respective limitation to the authors exclusive rights and which are not.

The directive provides some help to define the limits of privileged uses: 

Art. 5 (2) (c) would allow museum catalogues if they are “not for direct or indirect economic or commercial advantage”; advertising that might be privileged under Art 5 (3) (j) is limited to “the extent necessary to promote the event, excluding any other commercial use”

B. What are possible uses made by museums and which could be privileged?

advertising: posters, flyers, advertising postcards (city cards), oversized banners on the museum walls, flags, advertising in printed media and broadcast for exhibitions, internet advertising on own website, on communal website, on sponsor website

material sold in the museum during the exhibition: catalogues, postcards, posters for sale, merchandising articles like cups, pens, etc.

other printed uses (sold outside the museum or after the exhibition): postcards and posters from the permanent collection, exhibition posters after the exhibition, “regular” books derived from catalogues (bookshop-editions)

internet: advertising for upcoming and present exhibitions, exhibition archives, own website or foreign website

other digital uses: on spot reading places (consultation of archive), off-line catalogues (CD-Rom, DVD)

other: copies for archival uses, restoration, slides (for documentation and/or print)

Under the prerogatives given by the directive it is evident, that museum privileges apply only when the use is made in close connection with an (upcoming or present) exhibition, in which the work used for advertising or reproduction in the catalogue is actually shown. Museums may neither use works they do not display (but hold in their archives or depots) nor may they advertise past exhibitions - all these uses must be licensed.

Further, neither advertising material nor catalogues may pursue any additional commercial advantage or commercial aim. This excludes for example all bookshop editions from the catalogue privilege. Posters that are designed for advertising may not be sold - neither during nor after the exhibition. Bookshop editions of catalogues or sale of posters (or any other advertising material) clearly follow commercial aims and thus have to be licensed by the author or his collecting society. The same applies to all kind of merchandising articles like posters, postcard, cups, pens, hats, scarves etc: all these products are made and sold for direct economic or commercial advantage and therefore not privileged.

Having excluded these uses as obviously not being privileged, there still remain some questions open to catalogues and advertising:

a) catalogues: when can one be sure that they are not made for direct or indirect economic or commercial advantage?

The general rule in Germany is that privileged catalogues may be sold only during the exhibition; the remaining print run after the exhibition ended must be licensed.

But how to deal with enormous print runs of museums showing the permanent collection? When the Pinakothek der Moderne (Museum of modern Art) opened in Munich in 2002 the museum printed 35.000 catalogue-handbooks of the permanent collection. Is this commercial or not? Of course the sale of catalogues contributes to the income of a museum but where to draw the line between commercial and privileged? VG Bild-Kunst decided to accept high print runs (more than 2000 copies within one year) of exhibition or collection catalogues only if the sales price of the catalogue does not exceed the production costs by more than 25% and the museums accepted this definition.

Catalogues sold after the exhibition are problematic in Germany, too, because the close context with the exhibition is missing. VG Bild-Kunst´s solution to this is to exempt 500 copies from fees and grant a reduction on the license fees for remaining print run.

b) Last not least: what is a catalogue? The answer seems obvious but can be tricky, too: The German Copyright Act for example allows for “reproduction and distribution in catalogues”  - not mentioning the “making available” and thus excluding on-line-catalogues. But it does not limit the privilege to printed catalogues so that digital off-line catalogues are privileged, too.

But even printed catalogues can be difficult to define: We had the case of an auction house (they are privileged for catalogues and advertising of their auctions, too) that had a seventy pages “catalogue” of an upcoming auction being firmly included in the major art magazine. Instead of the usual 240 pages this edition of the magazine had 310 pages - the last 70 pages being the catalogue. We argued that this can not be regarded as a catalogue because catalogues are either sold on the premises or - in the case of auction houses - sent to interested parties on request but never sent out to an unlimited public for free. The case is still pending in court - of course there are no precedents on this question.

c) Advertising:

When or which material is necessary to promote the event?

VG Bild-Kunst decided to accept only “regular” advertisement and defined this as posters not exceeding DIN A 0 (840 x 1188 mm), invitation cards, tickets, flyers and brochures, print ads in newspapers and magazines and advertisement on the museums own website; all other uses like advertising spots in TV, advertising on foreign websites (be they sponsors, the local authorities or who ever) or oversize banners and flags are regarded to exceed the “necessary promotion”. We understand the term “necessary promotion” as “usual promotion” because we assume that everybody will make use of regular means of promotion and  advertisement - unusual promotion in turn is not necessary.

This applies to mentioned case of the auction “catalogue” being included in an arts magazine, too: a 70 pages advertisement can not be regarded as “necessary to promote the event” - because if it were, every auction house or gallery (or museum) would opt for such extensive advertisement.

C. Droit moral and privileged uses:

Privileges for certain uses do not suspend moral rights. Therefor the usual rules for use of protected material apply. 

· the name of the author must be clearly shown, we demand the regular copyright line including VG Bild-Kunst

· the work must be reproduced unaltered: 

· no cropping, 

· no changes in color, 

· no overprint 

may be made under the privilege

D. Enforcement - how to make sure that the users apply the limits of the privileges?

The key to enforcement is - like in all other areas - media control.

If an unprivileged use is identified it can be prohibited and invoiced. In most cases the user will excuse himself by reference to the legal privilege and only the courts can take a final decision on whether or not the privilege applies for this certain use. But having all the mentioned uncertainties cleared by the courts is costly and time consuming and helps the artists only if the cases are won.

Therefore a reasonable compromise between the users´ position and the collecting society is very helpful. VG Bild-Kunst for example offers contracts with special conditions to museums, galleries and auction houses, which are broadly accepted by the users. As shown above many regular uses made by museums, galleries and auction houses are not privileged so there is a true incentive for the users to conclude such a contract.

E. VG Bild-Kunst´s Museum Contract

The framework of the contract provides for the following: 

· VG Bild-Kunst is informed about and has to give explicit permission for all uses made: the user can be sure that material that has undergone such clearance will not infringe moral rights - and VG Bild-Kunst can be sure that it keeps track of all advertising material

· the user is offered a special rate for those materials to be licensed and paid for

· the limits of privileged uses are defined in the contract 

· the user guarantees not to conclude special agreement with the artists or their estates directly - a breach of this clause leads to immediate termination of the contract

Both parties profit form such a contract - it helps to clear all the uncertainties about the precise extend of the legal privileged

· these uncertainties are as troublesome for the museums as they are for the collecting societies

· if the limits are defined in a contract they are more binding

· the incentive for the user is a reduced license fee

· the incentive for the collecting society is to be informed about all uses and keep control over privileged uses, too

· after some time of practice under the contract the definitions have  their effects on those users who are not a party to the contract, because the terms of the contract have been agreed upon and thus become best business practice. 

And last not least:

For artists and their collecting societies it is extremely important to offer users an alternative to direct deals with authors and estates, because many artists and estates are ready to sign waivers for exhibitions when being directly asked. These direct waivers deprive artists of their legitimate remuneration. The collecting societies should not hinder artists to co-operate with museums and other users but should try to make all sides understand that neither the artist nor the Museum needs to directly negotiate remuneration issues since all these questions are handled by the collecting society.

Museums, however, can only profit from the advantages granted in such a special contract if they accept they may not bypass the collecting society in questions of remuneration.
	
	Catalogues
	
	
	Advertising
	
	

	Country
	printed
	digital off-line
	digital-online
	print
	broadcast
	internet

	Austria
	yes
	?
	?
	no
	no
	no

	Belgium
	?
	?
	?
	yes
	yes
	yes

	Denmark
	yes
	yes
	?
	yes
	?
	yes

	Estonia
	yes
	?
	?
	no
	no
	no

	Finland
	yes
	no
	no
	no
	no
	no

	France
	no
	no
	no
	no
	no
	no

	Hungary
	no
	no
	no
	yes
	yes
	yes

	Germany
	yes
	yes
	no
	yes
	yes
	yes

	Greece
	yes
	?
	?
	yes
	?
	?

	Latvia
	no
	no
	no
	no
	no
	no

	Lithuania
	no
	no
	no
	yes
	?
	?

	Portugal
	yes
	yes
	yes
	yes
	yes
	yes

	Netherlands
	no
	no
	no
	yes
	yes
	yes

	Norway
	yes
	no
	no
	yes
	yes
	no

	Sweden
	no
	no
	no
	yes
	yes
	yes

	Spain
	no
	no
	no
	no
	no
	no

	Slovakia
	yes
	yes
	yes
	yes
	yes
	yes

	Swizerland
	yes
	yes
	yes, but only during a certain period connected to the exposition
	no
	no
	no


