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Briefing on European Policies

By Carola Streul, Secretary General EVA
1) Introduction

The EU has in the past 15 years adopted 8 directives which concern copyright and neighbouring rights. It is unlikely that further Directives will follow in the near future. Directives are subject to the complicated co-decision procedure which includes participation by the Commission, the Parliament and the Council and requires agreements between the three bodies. The more bodies are included in the process the more complicated and difficult it becomes to agree on a single compromise. We all remember how the resale right directive failed twice on Council meetings and became a most uncertain venture due to the contentious positions of the member countries.

Since the enlargement of the EU in May 2004 the number of member countries raised from 15 to 25. Without a limitation of veto and modification of majority votes in the Council the cumbersome decision taking became a rather impossible task. This is the main reason why Directives are unlikely to be initiated by the Commission as long as the voting rules have not been adopted. They were part of the “Constitution” which had been rejected by the French and Dutch referendums.

Instead of initiating new Directives the EU Commission therefore is adopting other policy tools such as communications and recommendations (article 249). Both have the advantage that the Commission can adopt them alone but on the other side they have a low legislative impact. With a communication each body of the EU can pass its opinion on a particular policy issue to the other bodies of the EU and member countries. The recommendation is a soft law tool which advises member states to take certain steps in order to reach particular EU goals which the Commission has detected. The Commission regular fixes deadlines in such tools in order to prepare a directive as the stronger policy steps in case that member states do not follow the non-binding recommendations. 

However, this preparatory function is no more certain in an EU where Directives became rather impossible to adopt. The softer tools, communication and recommendation have replaced the Directive for as long as majority votes are not revised. They are unlikely to increase the European integration because the member states’ and Parliament’s agreement are not needed and, therefore, the character is not binding and will rather lead to different legislation instead of harmonisation.

Besides the Commission has under its President Barroso introduced the new tool of an impact assessment which in brief is a method to consider before any legal drafting the expected economic impact of a new instrument. It is in the actual trend that so called not useful laws should be tracked and deleted as well as new initiatives stopped or only undertaken if the economic advantage for reaching the goals of the Lisbon agenda, mainly growth and development, are sufficiently promising. While large industries can easily argue on such lines it is for smaller players, such as authors and artists difficult to present comparable economic material. That authors participate when other parties make profit with the exploitation of their works is in the first place a matter of justice. But the ICT industries for example counter argue that copyright would be in their opinion an additional cost on their products which would hinder consumers to spend more on content and ICT equipments and therefore would be an obstacle to faster development of more jobs and growth. 

2) Cross border licensing of online uses

On October 2005 the European Commission adopted and published its recommendation on collective cross border management of rights on legal music downloading services. In its connected impact assessment the Commission had pointed out three possible policy options. The first, which was the usual “do nothing” was dismissed. The second consisted of the introduction of competition between collecting societies – a solution favoured by DG Competition and which embodies the danger that users may “shop around” which might lead to a fee dumping and loss in income of authors. The later statement of objection dated 31 January 2006 against CISAC and the music repertoire societies appears to be drawn upon this idea.
The third option was chosen by DG Markt for its recommendation and it introduces competition of collective management societies as concerns their membership. Authors and rightsholders should be enabled to withdraw the online rights from one collective management society and to sign up with another one. The danger of this option is that a process of concentration is launched which might result in an oligarchy of a few powerful EU societies with the negative effect for local artists which will be left with weakened representations.

In his speech on this years’ Fordham Conference Mr Lüder, the responsible head of the Copyright and Knowledge based economy Unit in DG Markt reported with satisfaction that new EU-wide platforms between online service providers and collective management societies have been created. All platforms he mentioned include only the biggest collective management societies and none of the smaller ones. 

In the recent Conference on Creativity Online under the Finnish Presidency which was held from 12-14 July in Helsinki the director general of the Dutch music collecting society reported to have lost between 60-70% of the online right repertoire since the adoption of the recommendation. Asked by the moderator Tarja Koskinnen Mr Lüder commented that the Commission could not be bothered with anything.
www.creativityonline.fi
Since the Parliament is excluded from the process of adopting a recommendation the Legal Committee started an inquiry to underline its protest for having been ingnored. The Parliamentarian Katalin Levai was appointed rapporteur and presented in a recent committee meeting on the 11 September a first draft based on the outcome of an independent study. 
We had also been consulted by the consultancy in charge. However they decided to limit their remit to music repertoire societies and possibly dedicate an annexed chapter to visual arts societies because also the recommendation is expressively applicable only for the music sector. However, it can create a precedent for other repertoires.
By this draft report the Parliament critics in the first place that because of choosing a soft law tool the democratic process was undermined. The goals of the recommendation should be subject of a directive based on the co-decision procedure and thus including the Parliaments point of view. Such future legislation should provide a flexible framework which stimulates change instead of imposing any specific model. Cultural diversity is considered an important basic European value and cultural and social funds of collective management societies should be continued within the limits imposed by good governance. It is also stressed that the rights holders should be free to define their own business model so as to foster optimal cross border solutions.

It is most unlikely that a draft Directive would be launched following the report because it is still the Commission who has the right of initiative. However, the report is supportive for the authors and the authors’ societies and a step into the right direction.

As concerns the cross border licensing of online rights for the visual arts repertoire the one stop shop OnLineArt has been founded back in 2001. OLA concerns licensing of uses for Websites on the World Wide Web. The Commission services for Competition appreciate the tools and are of the opinion that this concept is in compliance with EU competition law. Even the head of the Copyright Unit in DG Markt, Mr Lüder, contemplated that this would be the model he had in mind.

3) Private copy levies

In the European commission’s roadmap and work plan for 2006 an initiative on the remuneration schemes for digital private copying is scheduled. The back ground is that in the Directive 29/2001 the question on how member states should treat the issue of digital private copying was left open because the positions were too controversial. In particular the member states could not find common ground and this has been reflected in the Directive in the wording in Article 5.2.b on the optional exception for private copying which allows to introduce or maintain and extent private copying exceptions under the condition of a fair compensation for the authors “which takes account of the application or non-application of technological measures…”. Several recitals are referring to this matter, for instance number 35 which explains that for the determination of the from and level of such fair compensation the particular circumstances should be taken into account including the possible harm resulting from the uses in question. Recital 39 refers directly to digital private copying and states that “…exceptions or limitations should not inhibit the use of (effective) technological measures...” 

Ever since the Directive was adopted and the implementation process started in the member countries the ICT industries and telecoms have started strong lobbying campaigns on national and EU level to oppose any extension of private copying exceptions on digitial uses. Since the new Commissioners are in place these industries have strong supporters not only in the traditionally industry friendly DGs like DG Infsoc and DG Industry but also in DG Markt. The Commissioner Mr McCreevy has made it clear in several speeches that he deeply believes that such concepts like private copying exceptions would hinder the reaching of the goals of the Lisbon agenda and would therefore be outdated. Levies should be phased out. However, he regularly stresses that in his view, contents should not be available on the cheap.

Based on a CISAC initiative an alliance was recently founded in Brussels in order to increase pressure on the European Commission to maintain private copying exceptions. The alliance includes about 15 societies and has so far sent a common letter to the Commissioner Ms Reding and is at present preparing a press Conference for the 18 October where famous artists are invited to express their support. 

At the same time DG Markt is working on a revised version of its impact assessment following the outcome of the stake holders consultation which appears to have made obvious that the statistic material and the legal arguments presented by the Commission so far are not sustainable. It appears that the new options will be less focusing on the full or moderate phasing out of DRMs but rather on possible obstacles to the free exchange of goods due to different remuneration regimes and levels of fees. It concerns questions, such as if and how a private importer of a piece of equipment is reimbursed if he had paid a higher levy in the country of the purchase than would be due in the country to which he imports the item. The action options by the Commission would then rather concern matters of transparency of the different remuneration schemes and more harmonisation as concerns the list of equipment and storage material concerned and the maybe even on the level of levies.

The proposal by the Commission is therefore postponed but it still is intended to finalise a tool within this calendar year.

4) Digital libraries, content online and other issues

· The commission DG Infsoc is working on the issue of digital libraries and on how to promote the building up and networking of whole stocks of national and other libraries and archives which also includes museums and their collections. The DG is working in competition to private commercial initiatives on this issue such as Google. Its mandate is based on the task to preserve European cultural heritage as well as the creating of access for the public to it. The approach is twofold and comprises the co-funding of practical projects which bring the creation of digital libraries ahead and a policy approach. For the latter a High Level Group has been created which should include all players concerned with the issue. Although authors are specifically listed in the communication, there are no authors’ representatives in the HLG of 20 participants. 

Although the initiative as such is positive, one has to be very vigilant as concerns certain issues. The authors of visual arts need to be remunerated and abuse or uncontrolled copying and circulation needs to be prevented as good as possible. Therefore, the debate should be limited in a first step on the issues of scanning and digitisation. 

In particular illustrations in books are concerned with the problem that authors of the illustrations are often unknown. This is particular the case for book publications before collecting societies where created which insist on the correct indication of the authors name when licensing. This practise had also a positive effect on other visual authors who license uses individually. But for older publications the Commission takes seriously into consideration to solve the arising problem by a regulation for so-called orphan works. In the U.S.A. a law for such a tool is close to be formally adopted. It set up rules as to when such works maybe used without prior authorisation. There is a danger of abuse and it also appears unfair that the authors who suffered unfair treatment in the past have to pay again for this mistake.

DG Infsoc has already published a recommendation on the digitisation and online accessibility of cultural material and digital preservation under the 24 August 2006. Member States should take steps to promote a European digital library in the form of a multilingual common access point to Europe’s digital cultural material. This means the net working between different organisations on different places. 

· DG InfSoc has also launched a new consultation on digital content online with the aim to collect information on how to best boost a European Internal Market for content online such as music, film and games against the background of the convergence of audiovisual media, broadband networks and electronic devices. New business models which should be able to help a more rapid development of the market should be introduced and supported. DG Infsoc will hold a hearing on the 11 October for the stakeholders while the consultation will be open until the 13 October.  The results of the consultation will be entered into a communication which the Commission intends to adopt before the end of this year.

· DG Culture has started another initiative of interest for authors. An initiative was launched to detect new fields of activity in order to improve the cultural environment. DG Culture started with a study commissioned to an independent Consultancy which is charged to enquire how and to what extent Culture contributes to economic growth and employment. A meeting was organised by the Unit in charge where the consultancy presented its drafted findings and gave opportunity to add further input. The Commission understands this process only as a first step in a broader policy which should lead to recommendations to the member states on how to promote the sector. EVA has been consulted at the beginning of the inquiries. The consultancy realised at an early stage that the visual arts sector is one of the least inquired ones and were searching for any sort of useful studies and statistic material. Also the income for artists generated by the collecting societies was a very useful source on information.
· On the 20th the EWC, EFJ and the IAA had organised an International Conference in Brussels on the most important issues of EU policies and to pass a clear message that sustained author’s rights protection is expected from the EU bodies.
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