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Reply on the Stakeholder’s consultation on Copyright levies in a converging world
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EVA gathers 24 collecting societies for the visual arts in Europe. The societies manage author’s rights for primary and secondary rights for over 50 000 artists, such as painters, sculptors, photographers, illustrators, designers, architects and other authors of (still) images.

All EVA members are non profit organisations acting as trustees for the authors who join the societies by signing up individual contracts. Based on these contractual mandates the collecting societies manage the artists’ rights. 

General remarks

EVA appreciates the opportunity to express its position within the stakeholders’ consultation dated June 2006 on “Copyright Levies in a Converging World” and has already in the past delivered input about our sector.
We would also appreciate to be consulted on the impact assessment on the same issue which appears to be prepared at the same time and which will include such important issues like the envisaged policy options. This would be an important step to improve the Commission’s transparency on their policies and would give it the possibility to learn at an early state to which extent their proposals would be supported, by whom and on what grounds and if it was feasible in general.
We would also appreciate to be consulted at later states of procedure drafts of instruments envisaged by the Commission.

We would like to use the occasion to remind that the EVA societies have shown great flexibility in responding on market demands and are not opposed in general against policy instruments which are proved to be helpful in reaching the goals of the Lisbon agenda provided that they are in compliance with the Directive 29/2001 and that they are not damaging the authors rightful and legal claims. 

The EVA societies have created as early as 2002 an International one-stop-shop for world wide licensing of Internet uses of works of fine arts and photography called OnLineArt. This body is based on the pooling of repertoires and gives all users in the EEA and Switzerland the option to purchase worldwide rights on equal conditions in any of the European member societies. It was first mentioned in the Commission documents in the communication on collective management of 16 April 2004 (page 8).

Finally we would like to express our general concern about the biased language chosen in the consultation document which appears to reflect that the Commission rather jumps to the conclusion that private copying remuneration and other levies must be considered as inferior to DRMs because the ICT industries seem to be more promising as provider for employment and growth and therefore as more efficient players which could help reaching Lisbon agenda aims. 

We take the Lisbon agenda and the need to reach its goals very serious and would therefore like to remind at this point that copyrights are the incomes of authors. They rely on a flow of revenues to be able to continue creation and they have a right to share in profits when their works are exploited by others. They create the contents while the industries provide the infrastructure to distribute the contents therefore the authors contribute further to Europe’s rich and diverse culture. Without the content there will be no need for new media and infrastructures. Well functioning concepts, such as the legal licenses and remuneration schemes for private copies should not be damaged without having an alternative which is proved to be functioning even better. The Commission does not in its paper enquire sufficiently if the two systems are comparable in efficiency to serve all players, stimulate creativity and does this all at low costs. 
The concept of legal licences and remuneration schemes for private copying might not be a perfect one. However, it is a cost efficient way to ensure that the rights holders are remunerated by the users when their works are copied for private uses. DG Markt appears to believe that DRMs are in principle more efficient and transparent because they do not involve a third party for managing remunerations. It is a possible consequence but the Commission does not go through the pains to enquire this point. When a private user downloads a work and pays a fee to the provider it remains in the dark which share of the paid price is spend on services and costs, which is the profit and which amount is paid to authors, performers and other rights holders. The service providers are not obliged to apply transparency rules like the collecting societies. 

While collecting societies are obliged to be transparent towards their members, surveillance bodies and the public concerning their accounts there is no corresponding obligation for commercial companies. 
1.
What are copyright levies?
Answer on A

No, because in several aspects the description is incomplete and not accurate.

The text describes remuneration schemes but not their purpose to compensate authors and other rights holders for uses which are excluded from their exclusive rights. To give a correct description it is essential to quote the legal provisions in the Directive and namely Articles 5.2.a and 5.2.b of Directive 29/2001. If Member States make use of the options provided for in the two before mentioned clauses, they have to provide for fair compensation because otherwise they would be in breach with the Directive. If the text of the Commission would be balanced it would at this point mention that in case of an exception without fair compensation, Member Countries would be in breach with the aquis communautaire.
Further the text defines remunerations as “indirect” because they would be “imposed” on the ITC industries and not on the consumers who are making the private copies. We would like to emphasise that it is known that the consumer is in fact paying for the remuneration and this is in general expressed in the invoices when a consumer buys a device or blank carrier. Private copying exceptions with remuneration schemes are based on agreements between the stakeholders and are in fact a compromise to the benefit of consumers and industries. 

It is not correct when Luxembourg is counted with the countries with no remuneration schemes because the system was also introduced there. 

In the UK only recently the consumers urged the government to introduce a digital private copying exception and not to extend without limits DRMs uses. (submission by the NCC on Gowers report, dated April 2006) This is most interesting because in general the supporters of DRMs claim that such system would be in the interest of consumers. DG Markt should take this different expressed point of view by an important stakeholders group into consideration  and the fact that the UK copyright system is under general revision which might well lead to a change also as concerns the concepts in place for private copying.

The other mentioned countries make up together less than 1,65 % of the annual GDP (figures for 2005, Eurostat) and should therefore not be of great weight compared with the 21 countries which introduced the system. 
Answer on B

The text should include the legal purpose of the remuneration and should in particular include articles 5.2.a and 5.2.b of the Directive. Furthermore, the text should report that in case of any exception from exclusive rights the three step test following Article 5.5 of Directive 29/2001 and following the Berne Convention has to be applied.
Answer on C
 Levy systems have been introduced by a huge majority of Member Countries because they are an efficient way to correctly remunerate a great number of authors and other rights holders appropriately, at low costs; a control of private households is neither possible nor desirable. The importers and producers of devices are in a central position to an important source of information on the dimension of private copying and they have a vested interest that an exception from the reproduction right is provided because they are making profit by producing and selling devices which enable private consumers to make copies. Therefore it is justified that they are held liable for the accurate information and payment, which - in the end - is paid by the consumer. 

2. Who administers copyright levies?
Answers on A+B
The description is not complete and not accurate.

Collecting societies are non-profit organisations which act on behalf of their members. These are authors and /or rights holders which mandate the societies on grounds of individual contracts. In the case of the EVA member societies only authors and heirs are members because in the field of the fine arts work category there are no creative industries needed to modify a drafted work or a manuscript into a copyrighted product. The artists create original works which they sell.

The levies are paid by the consumers and not by the ICT industries. They are collected by importers and producers of devices and/or carriers and not by the entire ICT industries which include software and telecommunications. The latter have also a vested interest in the tabled issue but for other reasons because they are producing software and provide services which are used for DRMs and TPCs.
The collecting societies deduct their occurring administration costs and do not make profit with the management of the rights. The cost rates differ from country to country and are at an average of 15% in Germany as low as 7,62% (2004).
The description of the role of collecting societies concerning the amounts payable is not sufficiently detailed and gives in general the wrong impression that they would unilaterally impose fees on industries and consumers. 

Based on the mandates the collecting societies proceed the ways which are set in the member country. In most cases the levies are fixed by law or law decrees and the level is a result of negotiations between all parties involved. In most cases mediators or the Ministries in charge are playing a key role. In some countries collecting societies are obliged to set up tariffs which can be disputed and which may result in negotiations at the level of dispute settlement procedures. If such debates are lengthy this may have different reasons and maybe caused by any participant involved. In general, collecting societies have a clear interest to come quickly to results in order to be able to collect fees and distribute them to the members. This cannot always be said from debtors, which might in some cases simply aim to postpone payments.
Collective management is essential for authors because it is for a large majority the only body which defends their rights and collects income from exploitation of their works. 
Answers on C and D
Within the process of adoption of Directive 29/2001 traditional differences pre-existing in the Member Countries were maintained and are obviously continued as can be observed from the implementation process in national legislations. As concerns the collecting societies, due to their international networks they are in a position to efficiently exchange remunerations cross border and in general only one society deducts a cost rate. 
As it was said before, the collecting societies provide for a well functioning system which includes payments to a large number of authors and other rights holders. Copyright payment are considered by authors as an important source of income (study of the BBK Germany Die wirtschaftliche und soziale Situation bildender Künstlerinnen und Künstler - Schwerpunkt: Die Lage der Künstlerinnen - Ergebnisse der BBK-Umfrage 2004/2005)
Answer on E 
Distribution keys are based on statistical material and research which reflects the intensity of uses as well as the participation of the respective rights holders. Additionally our members’ societies are in the possession of all necessary information on reproduced in print media of works of authors represented because they are licensing also the primary uses for the fine arts sector and use the information collected from the licensing for this purpose. 
Distribution keys are regularly published to the parties concerned, the authors and other rights holders being members of a collecting society; often they are even published to the general public. The EVA members have set up a number of recommendations in their code of conduct on this and other issues of internal management and governance. (Available on our website.)
Answer on F 
Collective management and the accountancy of these non-profit organisations are under surveillance by particular bodies and procedures in all member countries in traditional ways. In addition the societies are self regulating their field by means of codes of conduct, see above. Besides, an increase of regulation does not appear to be needed within the present process and we would urge the Commission to separate any considerations in this respect from procedures which concern material copyright laws, as it is the case here with the private copying remunerations, because negative effects on the authors’ legal situation have to be entirely excluded. 
3. Distribution of copyright levies
We cannot comment on these figures which were not delivered by our member societies and which concern the music sector. 

4. Digital rights management and digital music sales
Answers on A-D

The item addressed here focuses on the music sector. Market situations are entirely different to the visual arts sector which we have pointed out to the Commission. Efficient DRMs are not available for our sector because of natural market inherent factors. For protection of works only watermarks would be theoretically an option. However, they are failing because of the huge amount of scanned and digitised works from analogue material which cannot be tracked.
In principle we do not believe that a coexistence of levies and DRMs would harm our sector. At a given time when the technical obstacles would be solved and efficient DRMs were available the collecting societies would be able to switch to a different system. Different business models based on application of DRM in our sector would always include the collecting societies because they are the representatives in copyright matters of the individual artists. 
Our societies have already back in 2002 created OnLineArt, an international one stop shop for world wide licences of works of fine art used in Internet sites. By this means our societies have facilitated the access to such licenses; users in the EEA can receive licenses to equal conditions at any of our European member societies. Besides, the tool of a common server to register all licensed uses is an important tool to improve tracking of illegal uses in the absence of other technical protection measures. 
5. Copyright levies and the notion of harm based on private copying
Answer on A

We do not agree with the Commission’s conclusions, because copyright levies are not at all as imprecise as the Commission appears to believe. Collecting societies use statistical material and research which is a valuable and recognised technique also applied in other business fields. Usually independent societies undertake the research - the applied methodologies are published and discussed with different players including users. 
DG Markt builds up its argumentation on the theory that the level of remuneration would have to reflect the “actual harm” the rights holders would suffer from exception from their exclusive rights. But it leaves the reader in the dark which source the Commission consulted for this condition. In any case, the Directive does not use such term. To the contrary pursuant recital 35 of Directive 29/2001 only the “possible harm” might be one of several criterions to evaluate the level of remuneration payable. In other words the authors do not have the burden of prove to what extent they suffer harm when private users copy their works without the need to require a license. 
The authors regularly suffer possible harm where a use is made which would under other conditions qualify for a license fee. The level of remuneration is in this case – and if no other criteria apply – the license fee. 
EVA urges the Commission to enquire if Member States which allow for private uses under fair uses regimes are in compliance with the Directive and provide for the necessary fair compensation.

6. The criteria for establishing whether a levy is imposed on particular equipment or media
Answer on A

We do not agree with the Commission’s observations.

DG Markt appears to discover that the methods of remunerating authors and other rights holders for private copying and reprography are not uniform in the EU. When Directive 29/2001 was adopted by Council and Parliament, these facts were already largely common knowledge. Against this background one would expect, that the urgent request to again amend the situation on EU level would be the result of dramatic changes of market developments which were unexpected 5 years ago. However, DG Markt does not appear to be in possession of any research results proving that the market has already changed so strongly and that the developments were not foreseeable in 2001 that the provisions are no more suitable. Instead, some vague expectations - brought forward by the ITC industries - are presented as if they were facts. 

In an Internal Market were copyright is to a large extent willingly not harmonised it has to remain also in the discretion of member states to define the criteria for the fair compensation which is compulsory when a private copying exception are introduced or maintained. 

Answers on B-E
DG Markt appears to believe that any device or carrier should be primarily dedicated to copy works. Such concept strongly disadvantages authors and other rights holders because this would exclude a number of devices - today most pieces of equipment have more than one function. It is not correct when the Commission states that the levies were originally limited to particular devices which only enabled analogue copying. In reality, the provisions introduced since the beginning were neutral towards technology. It was at the time already clear that new techniques would be developped and therefore the wording had to remain open.

We cannot follow the Commission’s statement that multifunction devices should not be covered by levies. That such devices can also be used for other purposes does not exclude that private copies are made by them. If this is technically the case a levy should be due. If music is played on 69% of PCs than obviously a remuneration fee has to be charged because all theses works are copied on the PCs hard discs.
7. Copyright levies and convergence
EVA does not agree with the description by DG Markt given under this item because converging products are no new phenomenon and it should remain with the Member States in which manner the compulsory remuneration is defined. They are an integral part of the member states decision taking on the optional exceptions following Article 5.2. of the Directive.
There is no reason to limit remuneration schemes for private copying on analogue copying. This was clearly not the intention when levies were first introduced as compromise to the benefit of all market players. Digital technologies were simply not known at that time. However, the wording chosen in most member states legislations is neutral towards techniques with the intentions to include all further uses and equipments/carriers where this would appear appropriate. 
As concern multifunction devices the fact that the device can be used for different purposes, private copying included is regularly used as criterion in order define the level of remuneration.

Photocopiers today regularly use digital technology and are therefore also no analogue devices in the sense the Commission uses here. In fact there are no clear border lines and therefore it appears already inappropriate to work with such distinction.

In this sense it could also be appropriate to apply remuneration schemes on broadband and other infrastructure providers.

8. The Internal Market and Differences in Copyright levies systems
Answers to A and B

We do not agree with the observations of DG Markt. 
Usually consumers are not considered as commercial importers, and their obligation is limited to paying the levy with the price when purchasing the device. It is unlikely that consumers buy cross border to any important extent in order to avoid levies. The price structures of the retailers is more complex and the amounts due for copyright levies is mostly absorbed by other more important differences such as VAT, the sales rates which allow for lower prices in countries with a big market and all accompanying costs of retail sales. In the UK for instance less DVD-R are sold than in Germany despite the fact that in UK no private copying levies are due. It is the result of a recent study undertaken by AIDAA that the markets in three EU countries (Germany, France and UK) do not allow for the conclusion that the levies hinder the increase of sales of devices and carriers.
Answer to C
Collecting societies for the visual arts do not enforce selectively. If the industries do not deliver complete information about imports and sales the Commission should rather consider about how to provide rights holders with better enforcement tools such as the right to audit book keeping of the importers and producers of devices and carriers. 

9. Transparency for stakeholders

Answer to A
Firstly, it has to be enquired where a discrepancy has been located. The only figures which can be compared are those of BSA and Eurocopya on remuneration collected for 2005 by Eurocopya. We would advise DG Markt to enquire this point with the parties involved. 

All other figures are obviously not comparable because they relate to different items and different years of collection. Furthermore, it strikes that CRA, does not even present figures of collected levies but of those which they consider as “collectible” whatever this is supposed to mean. Without going into details about this latest study we would simply remind DG Markt that there have been other studies of the same kind in the recent years and the collecting societies involved have replied on such claims. 

10. Stakeholders opinions

Answer

In general we would like to make the observation that DG Markt does not appear to seriously take into consideration the position of authors with the argument that such rights holders would only be represented by their collecting societies. But our societies are - as we have said before - the mandated voice for the authors of visual works because the authors directly – and not intermediary industries, like produces and publishers – have signed individual contracts with our member societies. The EVA societies act as trustees on behalf of the authors and not in its own interest; in particular they are non- profit organisations which deduct the costs occurring with the management of rights. The authors have also mandated the collecting societies to defend their interests towards national and international bodies responsible for the legal and economical frame. Besides, they control the societies through the governing bodies.
Rightsholders, authors and their collecting societies
The description of DG Markt lacks a notion of the rightfulness of the remuneration schemes which compensate for legal and economic reasons authors and other rights holders. It is regrettable that in a few member states no private copying exceptions are in place and it is to question if authors are fairly compensated there as it is compulsory following the Directive to provide for compensation.
The authors of fine arts have a rather strong position because the collecting societies manage their primary rights and licence reproduction on a non-exclusive basis and without waiving any additional rights. Buy-out contracts are not concluded on behalf of the authors and therefore the authors remain in possession of the secondary rights in full extent as well. 

Cultural and social funds only concern low amounts in EU economic terms (approximately 1 Mio € per year in total EU wide) but provide young artists and the elder ones and those in need with important support to boost creativity on one side and to provide fundamental help for others. Thus, a network is created which is fed by resources created by the sector itself. Within the visual arts field this has not been questioned by authors foreign to the countries where such funds are in practise. Besides, the authors are free to change the societies and their residence within the EU.
In general we can state that only in countries with a collecting society for the fine arts and photography field the rights of these authors are defended and protected at all.

As concerns the analogue private copying and reprography exceptions we believe that this should not be in question at all because it is not even claimed by any stakeholder that they could be replaced by other means.

EVA has also presented its views to the Commission on the question of the digital private copying – which to our understanding can be the only issue to be discussed. We would firstly agree with the statement that for our sector efficient DRMs are not available. The reasons are to be found in the natural market conditions for works of fine art and are therefore difficult to solve with technological means. In order to secure uses on the internet and to track automatically uses, the works would need to receive watermarks. However, these systems are not efficient because of the ease to scan and digitise works from any support (for instance analogue copies in illustrated books, post cards etc). Therefore, not marked copies will always outnumber the copies provided with a watermark on the Internet. 
Besides, all available systems are work oriented which is also not an appropriate approach in our sector because of the difficulties to clearly identify particular works from others by the same authors. That would require that archives of complete works of authors are build up and works receive a unique identification sign. Since we have to deal here with unique original works we face the situation that mostly the works of authors of fine arts are disseminated at private and public collectors, art dealers, museums and archives at the time when the author becomes well known and it would be a costly and difficult task to undertake the archiving at such moment. In most cases such task would be deemed to always remain incomplete. In addition depending on the work methods of the author’s identification by work titles can also be very difficult (works without title, series of works which are sold separately). Therefore the collecting societies for visual authors are working with metadata which identify the author.
On the other side our member societies observe a growing interest of the users on images rather than text because the new generation of devices and media renders high quality copies of pictures possible and the consumers’ demand is growing. In Germany for instance this has lead to a new sharing key for levies on colour copiers of 50:50 between writers and visual authors.
We would also like to underline that we oppose the notion that collecting societies would fear that DRMs would only be operated by large producers which would not pass on revenues to the collecting societies. This is not our concern but we fear that revenues are not handed to the authors. Collecting societies would guarantee for such flow of revenues to the creators by the transparency rules which they are working on and by the distribution keys which are decided by the members of the societies and published (in general). There are no comparable regulations for commercial companies and it remains not transparent which shares of the amounts that the consumers pay are used to cover costs for implementing and maintaining the DRMs, for internal administration, (nor can be con trolled if this administration is working cost efficiently) and which amounts go finally to the authors and other rights holders.

For the time being our members would therefore favour the co-existence of DRMs (where and to which extent they are already applied) and the continuation of levy systems including their applications on new devices. 
Our members have no lack of incentive to introduce new tools as long as this is feasible and in the interest of the authors whose interest they represent as their trustees. They have already back in 2002 built up OnLineArt the first one stop shop for global licences on works of fine art for use on the Internet which is based on a pooling of repertoires (see above). And have given proof of their ability to find appropriate answers to the market demands.
The ICT Industries

DG Markt reports that the ICT industries are those who have to pay the levies. We do not agree with this description. Once again: it is the consumer who is paying with the purchase of a device or media.

Surprisingly the Commission omits that large other parts of the ICT industries, namely the producers and sellers of software programs are highly interested stakeholders.  This should clearly be mentioned because these industries participate in the divers Alliances
 against levy systems and in favour of DRMs. Their vested interest is obvious and might be in EU business figures far more important than levies which are  of reasonably low dimension and are  anyway paid by a third party: the consumer. The Commission should take this fact into consideration when working with studies produced by these industries. The Commission should also examine if some of these industries are involved in both businesses, the production and/or import of devices and also the software business. 
We certainly appreciate that these industries can generate employment and growth in the EU in this sector, however, it is not comprehensible why the Commission does not even mention that they are stakeholders with a vested interest and not neutral parties.

DG Markt states that the ICT industries provided figures which would make immediate action necessary. However, the figures concern possible future perspectives and no developments which are already reality. The consumers’ acceptance of new tools of services however is not predictable and it is for instance not certain that new devices - like it is the case with UTMS mobile phones - will ever be accepted by consumers. It is therefore far too early and with too high risks connected to follow the claims of the ICT industries and to phase out a well functioning system like the remuneration schemes for private copying. 
If the ICT industries complain that the setting of tariffs and remuneration fees would cause uncertainty and litigation one has to take in addition into consideration that it lies in their hands to come faster to compromises and can therefore actively help to prevent the situations which they are complaining about.
We also like to urge the Commission to disregard the in footnote 1 mentioned study because a brief enquire by our members had the result that there appear to be inaccuracies. The Commission should rather ask EVA, our members and the member countries if figures appear to the Commission incomprehensible. 

Here a few points which are not correctly reflected:

The remuneration fees due in Germany on PCs and printers are not correct. These are not € 48 but € 12 per PC and not € 12 but € 4 per printer. The negotiations are still going on but a study on the impact may not use other figures than those which are at present applied.

In other cases figures are reported to be 3-6 times higher than what was actually reported by producers and importers.  

Despite the fact that in Sweden no levy is applied for mobile phones with MP3 function the study reports about a payment of 1 million € in 2005 which such levy would have generated.
Furthermore, it is far too simplistic to claim that pricing and growth of the entire sector would depend on a small levy. The first condition to that theory is that the price of a device or carrier would have an EU wide neutral production price to which a levy is added or not. In reality price policies depend on many factors and are not following such simple logic, for instance the prices of ink printers appear to be rather low, while prices for ink are intended to recover losses. Other factors like VAT and inherent accompanying costs for retailing, such as transport, insurance, publicity will by far outnumber the factor of a levy. This is also proved by the recent research undertaken by AIDAA. If the claims of CLRA were to be true, the UK would need to be the best market for ICT products in Europe which apparently is not the case. 

It is also too simplistic to expect that any consumer would invest the savings from a purchase of a device without a copyright levy in buying more content. 
Consumers

We have the impression that the consumers are patronised and that the Commission is not requiring if there views match with the expressed positions of consumers. We would in this connection simply like to draw the attention to the recently published statement by the UK NCC in connection with the ongoing Gowers report on the needs to reform the UK copyright laws. It was claimed in this document that the consumers would rather advise the introduction of exceptions to exclusive rights, namely an exception for digital private copying while the application of DRMs should be limited. 

Brussels, 07/07/06
� for instance CLRA which has only recently published a document on this issue, “Levies Collection Study: “Market Value of Private Copying Levies on Digital Equipment and Media in Europe”, dated April 2006
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