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Museums and educational institutions, licensing and enforcement of primary uses following the implementation of the Directive 29/2001
By Christiane Ramonbordes, Assistant General Manager of ADAGP - Société des Auteurs dans les Arts Graphiques et Plastiques - 

After many ups and downs, the implementation of the Directive on the harmonisation of copyright and related rights in the information society was completed in France on 1 August 2006 (following an emergency procedure, when its implementation was almost 4 years late!).

Although it had declared, before the law was debated in the National Assembly, that it would not accept any exceptions, the Ministry of Culture, to everyone’s surprise, presented an exception in favour of the online, audiovisual and print press permitting free reproduction of all works of visual art for “information” purposes.

Fortunately, due to the mobilisation of authors (over 2,000 creators signed a petition sent by ADAGP to all the political groups and the Government), an amendment was proposed which took up the terms of the text formulated by the press and the authors’ societies.

As a result, the exception is limited to the following:

Art. L.122-5-4-9° “Reproduction or representation, in full or in part, of a work of graphic, plastic or architectural art through the print, audiovisual or online press, for the exclusive purpose of providing immediate information and with a direct bearing thereon, provided that the author’s name is clearly indicated.

The first paragraph of this item shall not apply to works, notably of photography or illustration, which are intended to report information themselves.

Reproductions or representations which, notably by their number or format, are not in strict proportion to the exclusive purpose of immediate information to be achieved or which have no direct bearing thereon shall give rise to remuneration for the authors based on the agreements or tariffs operating in the relevant professional sectors”.

With regard to teaching and research, the authors’ societies, aware of the fact that they were likely to end up with an exception limiting authors’ exclusive rights and their remuneration, had hastened to conclude an agreement with the Ministry of National Education in February 2006 to delimit the licences granted to educational establishments for the use of the works in their repertoires.

With particular reference to the visual arts, two memoranda of agreement were signed providing for:

· Remuneration in respect of works included in the press and books used in class, in subjects for examinations and competitions, at symposia, conferences or seminars, etc., for the dissemination of course work, projects, and research work by pupils, teachers and researchers on the establishment’s Intranet, where intended exclusively for the pupils, teachers or researchers who are registered or are interested in the work or projects, and digital archival storage exclusively for conservation purposes.

· Remuneration in respect of works from sources other than books or the press for the same uses plus the posting of theses or dissertations online, provided that the number of works used is limited to 20 per thesis and, of course, that the resolution of the pictures presented is good.

Obviously, no commercial use is allowed in any of these cases.

These agreements are due to come into effect on 1 January 2007 and are valid until December 2008.

However, as a result of pressure from teachers who feared that they would not be able to use works by authors who were not members of the signatory societies, an amendment was adopted so that “reproduction and representation of extracts of works for use in connection with teaching and scientific research cease to be subject to the exclusive right [Art. 5(3)(a) of the Directive] not only for reproduction but also for representation [(Art. L.122-5-3° e)]”.

In future, therefore, pupils, teachers and researchers may freely access protected works provided that the reproduction or representation of those works does not give rise to any commercial exploitation and that compensation is paid.

However, in order to take account of the agreements already signed, the new provision will not come into force until 1 January 2009.

Nevertheless, it is to be feared that this legislative exception will prevent the agreements that are to take effect on 1 January 2007 from operating satisfactorily.

Another exception has also been introduced in French law.

Based on Article 5(2)(c) of the Directive, publicly accessible libraries, museums and archives may reproduce and represent works for conservation purposes or to preserve the means of consulting them in situ, provided that no economic or commercial advantage is derived from this use (Art. L.122-5-8° IPC).

In future, therefore, public and private museums, libraries open to the public and archives of any kind may reproduce and represent copyright works, whether in analogue or digital form, to enable the public to consult them on their premises, whereas, previously, such acts were subject to the prior authorisation of authors.

The French law thus goes further than the Directive because it has also included the representation of works, whereas the Directive refers to reproduction only.

Although the introduction of these new exceptions is a step backwards for a law which had always afforded authors strong protection, these limitations should not reduce the economic rights of visual artists to a significant extent in practice.

In the licensing agreements concluded with the press, ADAGP has always exempted a reproduction for the purpose of illustrating a current event, provided that its format does not exceed ¼ of a page.

Of course, the terms “reproductions which notably by their number or format are not in strict proportion to the exclusive purpose of immediate information to be achieved” may give rise to conflicting interpretations which only the courts will be able to settle.  Nevertheless, we are confident that existing practices and agreements will not really be challenged.

With regard to teaching activities, again the negotiations with the interested parties – even if the latter are in a far more favourable position than with the conclusion of general contracts based on the exclusive right – should not be too damaging to our sector.

It should also be noted, lastly, that we managed to avoid the exception requested initially by the Government for “works, such as works of architecture and sculpture made to be located permanently in public places”.

In the case of museums, the agreements should likewise enable the scope of the authorisations to be defined.

Many countries already had the Directive’s exceptions in their laws (Germany, Estonia, Greece, Norway…) and simply clarified that, for museums, teaching and research, they also applied to digital use (except in Norway).

Others, like Belgium, France and Hungary, took the opportunity of extending their exceptions (Slovakia “omitted” to specify that the exceptions applied only provided that there was no “direct or indirect economic or commercial advantage” and extended the quotation right for teaching purposes, scientific research purposes or artistic purposes).

Portugal now allows works to be freely used for the purpose of promoting an exhibition or the sale of works of art and their incidental inclusion in other material.

We can see, therefore, that the Directive, with its self-service exceptions, has enabled many countries to consolidate their legislation to the detriment of authors by greatly favouring museums and teaching and research establishments.

Hence it is justifiable to ask to what extent this Directive can be considered to effect harmonisation of authors’ rights!

The three-step test, as the safeguard in respect of these exceptions, will undoubtedly be difficult for users to gauge and the authors’ societies may have to resort too frequently to the courts to determine at what moment the author’s interests are unreasonably prejudiced.

It is thus through general agreements with museums and with educational and research establishments that interpretation issues can be avoided.
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