Resale right and contribution in Hungary

By Dr.Erzsébet GYŐRI, legal advisor, HUNGART

I and HUNGART, , which is the society I represent, would like to welcome all of you in Hungary.

Considering the fact that I am the legal advisor of the Collecting Society of Hungarian Creative Artists Association, it will not come as a surprise that I am writing about the situation of the resale right in Hungary. Given the fact that I am an advocate, I will concentrate on the legal regulations. Since I am in a daily contact with the administrators of the Society on their daily experience, I can give you a quite deep look into the situation of the Hungarian art market, too. 

First of all, to be perfectly honest I have to tell you that the 2001/84/EC Directive on resale right and its implementation in the Hungarian law caused quite a big anxiety in our Society and among the right holders represented by us. The anxiety was caused by the fact that the regulation opportunities provided in the Directive are in many ways less favourable for the national legislation than the regulations which had already existed in the Hungarian Copyright Act since 1 January, 1979. We had no doubt that the art dealers will seriously lobby to achieve better conditions for them.

What was the essence of the regulations in the Hungarian Copyright Act between 1979 and the end of December 2005?

There was no threshold, starting from HUF „0”, 5% was the royalty and there was no limit either. The royalty was imposed on the customer, but the art dealer was responsible for its collection. After the end of the protection period, the payment had to continue with the same conditions but, at that time, under the „domaine public payant” . The amount collected this way served to support art activities and social purposes of the artists.

I have to tell you honestly that at the time of coming to effect of this provision in 1979, it was not too hard to reach this legal regulation which was in fact quite favourable for the right holders, since in Hungary at the time in socialist circumstances there was only one state owned company dealing with art trade and it was not very hard to overcome its opposition. Later, in the second half of the 1980’s and at the beginning of the 1990’s privately owned galleries appeared in the market and they already found themselves in this situation. They did not have much against the royalty but they initiated a procedure against the contribution even at the highest level of the judicial branch, the Constitutional Court, which - luckily for us - did not reach any success. 

The collection and distribution of royalty and contribution was the responsibility of the Art Foundation of the Hungarian Peoples’ Republic between 1979 and 1992, then, after the political changes, the Hungarian Public Art Foundation (a foundation formed by the Hungarian government) became the legal successor of the Art Foundation. Eventually, HUNGART was formed as the collective management society at the beginning of 1997, and we have been the ones to collect and distribute royalties and contribution among the right holders and the contemporary artists for close to 10 years by now. 

Based on the abovementioned information, the anxiety towards the implementation of the Directive was perhaps quite understandable. The introduction of the threshold, more precisely the introduction of its rate caused quite a problem for us since unfortunately the prices of the Hungarian art market are still significantly below the West-European ones, therefore the maximum 3,000 euro version would have almost stopped the royalty collection for the contemporary living artists. 

During the preparation of the implementation we processed the data of the art market - the ones we were aware of -, and it was obvious that the average price of the contemporary art works changing owners was 91,000 forints between 2002 and 2004 which was one eighth of the 3,000 euro amount indicated in the Directive as the upper threshold limit. We have also reviewed how many living artists would receive royalties during the three year period if the 3,000 euro amount would be implemented, and this number was only 12. 

In our opinion the goal of this legal institution ,after all, is to give money to the contemporary artists from the trade of their works. This reasoning was listened to and eventually the threshold became 5,000 forints, which is a maximum of 20 euros and original works of art under this threshold, generally speaking, do not enter the market. 

We managed to keep the 5%, as well, up to the 50,000 euro limit, therefore the rights of the living artists practically did not get damaged. The introduction of the digressive key only cause a slight royalty decline for the legal successors, but since the number of works of art sold above this amount falling under the resale right is - unfortunately - not significant in our country, we once again cannot talk about significant damage. Since the entry into force of the Act on 1, January the galleries have only reported to have sold  3 or 4 works of art falling under the digressive key category.  

Section 70 of the Copyright Act on the resale right contains other modifications with regards to the implementation besides the abovementioned threshold and the digressive key. It excludes the possibility to wave the remuneration, the description of the definition and forms of original works of art became a little more detailed. The museums are still exempted from paying royalties if the title of the work of art is not obtained from an art dealer. According to the amendment the art dealer shall be liable to pay royalties and regulates those cases as well when there are more than one dealer participating in the transaction. 
The Act provides those authors with the resale right who are nationals of any member state of the European Economic Area (EEA). Nationals of any state that is not a party to the agreement of the EEA may only be granted this right if state of their nationality offers the same right to the authors of all EEA member states. The Act grants the protection for those authors and their successors in title who are not nationals of any Member State of the EEA but who have their habitual residence in the territory of the Republic of Hungary. 
The attempt of art dealers to revoke contributions was not successful; therefore it remained unchanged in its original form, defined to be 5% of the net price of the work of art without a threshold and a digressive key. The detail regulations, hence the definition of the range of works of art, the obligator of fees, its collection and transfer are identical to the regulations of royalty. 

According to the Copyright Act - just like before - the art dealers shall pay the royalties and contribution and supply data quarterly to HUNGART, the collective management society. The data, which the dealers shall supply, should contain the name of the author - unless it is unavailable -, the title of the work, price of sales and the amount of the contribution per work.  Hence, the compulsory collective management remained the same. 
Now I would like to move on to the collection and distribution practice of HUNGART, since as we all know it so well, any law is only good to the extent it can be executed. The voluntary law abidance, unfortunately, is not typical of the Hungarian art dealers, just like, I guess, it is the same in any other European countries. 

In the Hungarian art market there are 3 to 4 real significant art dealers and auction houses, some midsize ones, a couple of which also hold auctions, as well as a lot of smaller art shops, where among others, works of art are also available. Naturally we are in a regular contact with the large and midsize ones, although this contact is not necessarily unclouded. Default in paying and data supply is a frequent problem. 

One of our most typical problems with the larger galleries is that following a public auction the lists published in specialty magazines contain a lot more works than the ones the dealers actually report to us and pay contribution after. Reconciliation is generally not very easy, we do not have access to their bookkeeping, our only means is to compare the data with the ones in the annual financial statement deposited at the Registry Court. Unfortunately, if the line of business of the specific company is not only works of art (for example: furniture, carpets, rugs as well) it is not a workable solution either. Due to these problems we have had to and will have to start law suits to settle finances with the art dealers.  

Quite a lot of the smaller galleries are not aware of and neither want to get acquainted with the contents of the institiution of resale right and contributions, and ignore our notices to fulfill their legal obligations. In this case our only means is to start a law suit, currently we are in the middle of 10 law suits in this subject. Unfortunately in these cases, by the time we win the law suit against these smaller galleries, quite often the companies have already gone bankrupt and  are in liquidation. 

A couple of numbers from the past 12 months: we are in contact with approximately 50 galleries, out of which 30 to 35 pays royalties and contribution quarterly. Between the third quarter of 2005 and the second quarter of 2006, the amount of royalties and contribution collected was approximately HUF 100 million (it is the equivalent of approximately 366,000 Euros). Three fourth of the amount paid came from the four largest auction houses. 

HUNGART also forwards the royalties collected to the rightholders quarterly. The Society has quite a significant data basis. Therefore, we are in contact with the largest association pooling the Hungarian artists and from this association we recieve the list and addresses of all living fine and applied artists and photographers from them on a yearly basis. We complete this list from other sources and if we find out that the artist has died, we do our best to find the legal successors and register them. 

Our list of legal successors of the deceased artists go back to several decades, since along witht the resale right management we also received the legal successor registry and documentation started by the Art Foundation. Currently we know of the legal successors of about 750 deceased artists, keep a registry of approximately 5,200 living Hungarian visual artists, and possess the data of close to 26,000 foreign artists due to our reciprocal representation contracts.

Processing the data recieved is difficult since the galleries traditionally do not make a difference between the royalty and contribution sales, putting them on the same list, therefore in our database we must indicate the names of the artists deceased over 70 years ago and no longer protected by the copyright act (we have close to 400 such names).

Considering the more and more prestigeous data base the amount paid for royalties has been raising for the past ten years of HUNGART’s existance and today the eligibles keep track of their quarterly payments and often inquire about them, as well, wether there are royalties to be paid out for them in that quarter. When the royalties cannot be transfered due to the lack of data, in accordance with the Hungarian Civil Law we keep the collected amounts for 5 years and it will be paid out subsequently at the time of the identification of the eligible.  Thanks to the investigative work of our colleagues during the past 4 to 5 years, the amount kept by the society due to the lack of data decreased by 50 percent. 

Naturally we cannot say that we can always fulfill the requirements and needs of the eligibles so there are one or two law suits in process against us as well where the eligibles are attempting to settle their financial claims with us. The basis of these law suits is the abovementioned problem that the auction lists published in the media contain significantly more sales than the number of articles we get royalties from. According to the copyright act the art dealers are imposed to pay royalties and contribution, and it is not our obligation to force their collection but unfortunately this system is not always clear to the eligibles. HUNGART, just like any other collective management society, does  not have the right to investigate, hence we can only use the means provided by the civil law to make the royalty collection more complete. 

I would like to say a couple of words on our contacts over the borders of Hungary, as well, this time only with respect to the resale right fee. We have reciprocal representation contracts with the collective management societies working in the member states of the EU, therefore the structural and contractual frames of the cooperation are already in existence. Slowly but surely all member states implement the resale right in their legislation so the legal conditions will be provided for, as well.  

On the other hand the art market is different, and is only changing slowly, namely contemporary foreign works of art very rarely get sold at Hungarian auctions and galleries, and, as far as we know, it is the same on the other way around, as well. It is a fact that quite a lot of works of art, which were taken abroad earlier, get  sold in Hungary since it is a lot easier to do so in Hungary than in any other foreign country. Sale of foreign works tend to take place in the unprotected category.  

We expect - besides the general changes of the art market, and more transactions - that our direct neighbouring countries, where Hungarian works of art got to before the second world war (such as Austria and Slovakia) introduce the legal institution of the resale right.

I would also like to mention the contribution, as the legal institution serving the Hungarian contemporary  artists. There is no difference in collecting the contribution, and quite often we collect significant amounts upon these grounds, which is natural since the value of the works of those artists deceased a long time ago quite frequently exceeds the value of those works still protected by the copyright act. For example the percentage of the contribution during the year 2005 was 40%. 

The Distribution Regulation of HUNGART has an Artist Support appendix, according to which the Presidency of the Society  is supposed to help the activities of the contemporary visual artists, the activities of those professional artists working in the fields of fine and applied arts, and photography as well as the activities of social associations pooling these artists and of foundations serving this goal, the events organized by them in order to help create and present contemporary works of art, and other opportunities serving these procedures.  

HUNGART grants eight individual fellowships annually (4 in the field of fine arts, 2 in the field of applied arts and 2 in the field of photography). The fellowship winners receive a financial aid of 1,400,000 forints per person which is over 5,000 euros to support their art activities.  This fellowship has become so popular among the contemporary artists, that the number of applications handed in is much higher than the fellowships available. 

The Presidency may provide direct financial aid to goals significantly helping art, and the artwork associations as well as it publishes an invitation for tender to support events. This opportunity is also very popular especially since the current Hungarian economic situation brought restrictions and it shows its effects in the field of culture very soon, so one could not depend on the state support that much any more.

Summarizing the regulations on the resale right and contribution of the Hungarian Copyright Act and comparing them with the similar regulations of the EU member states, I believe we should be quite satisfied with the results. I might even say that, from a legal point of view, we are in fact in a better situation with the 20 euro threshold and the 5% key, the fact that this legal institution has existed in our country since 1979 continuously as well as the existance of the contribution, as a legal institution helping the contemporary artists. 

Unfortunately there is only one reason to make us not absolutely satisfied with our results and that is the application of the statutory provisions in practice. The law abiding behaviour of the Hungarian companies is not particularly good in other fields either, and it is the same with the royalties and contribution payable by the art dealers. Numerous works of art change ownerships in the black or grey market, making them completely invisible for us, and unavailable for the eligibles. 

Naturally we take all measures possible in our power to get the royalties and supports to the eligibles and the contemporary artists. However the fact that HUNGART only works with a couple of employees makes our opportunities quite limited since we do not wish to raise the administrative contribution over the 20% level which is currently acceptable. 

Thank you for your attention.

Dr.Erzsébet GYŐRI

Budapest, 15 September, 2006. 

