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OnLineArt 

The concept for visual arts collecting societies to manage world-wide licensing for internet web site uses
by Carola Streul, Secretary General, EVA
Introduction

For the international management of rights the collecting societies for visual arts are connected through reciprocal agreements. The contracts allow for the territorial restricted representation of the repertoire of the partner society. In the absence of an EU wide copyright act, this system is maintained for the traditional business of the societies. 

For on-line-uses, and more specific for the use of works of fine arts on Internet websites the visual arts societies gathered under the roof of EVA have decided to go into a different direction. Multi-territory and multi-repertoire uses are required by users because the uses in question are by their nature crossing borders. It also appeared inappropriate to continue to apply different tariffs while the offered product is equal. Finally the collecting societies need to solve the important problem of tracking illegal uses on the Internet because for works of fine art no efficient DRMs are available.

Exclusively for the on-line-uses for Internet websites OnLineArt (OLA) was founded. While the traditional management is continued on ground of reciprocal agreements, only the mentioned uses are subject to a centralised management concept. With OLA a pool of mandates is created which includes all repertoires of the participating societies. In turn all participating societies are mandated to administer the whole pool of mandates under the condition that the OLA tools, the common server and the common tariffs are applied.

Thus, a very transparent structure is created. The authors-list, the tariffs and the contact details of the participating societies are published on the web-site, which gives every potential user the opportunity to obtain information on what he might purchase, under which conditions and where. In Europe, including Switzerland, any European user may choose between the European societies. 

The EVA societies have realised the need to design a new marketing model very early: OLA was founded in 2002 and was already mentioned in the Commission’s report on collective management of April 2004
. 

OLA has at present 13 member societies in Europe, the U.S. and Australia. It is open to accept other collecting societies with a visual arts repertoire under the condition that they are a CISAC member and comply with necessary technical standards.

One option for the future could be the inclusion of other rights holders than collecting societies, such as museums. This could give other players the possibility to benefit from the service offered.

Another future direction could be the inclusion of an image data base in order to offer to the user packages of rights and image.

The concept of On-Line-Art

Legal From and Statutes

OLA S.C.R.L. is a "société civile sous forme de SCRL" pursuant Belgian legislation. This constitution as a civil and not a commercial society underlines its non-profit seeking character. The creation of OLA was decided by the members in February 2002 and the formal founding act was signed on July 8th 2002 in Brussels  

OLA has statutes which rule the organisational questions about membership, the governing bodies, the general assembly, accountancy rules and others pursuant the Belgian provisions of the company laws. 

In addition, all members conclude contracts with OLA which governs the questions of the management of the rights.

The following 8 collecting societies have founded OLA:

VG Bild-Kunst, Germany

ADAGP, France

ProLitteris, Suisse

VEGAP, Spain

BUS, Sweden

DACS, United Kingdom

Beeldrecht, the Netherlands

ARS, United States of America

Since then the following collecting societies adhered to OLA:

SABAM, Belgium, 

SIAE, Italy

Copy-Dan, Denmark

BONO, Norway

Viscopy, Australia

Following the statutes all collecting societies can become member under the condition that they are administering a visual arts repertoire and comply with technical and administrational standards, like they are also condition for membership for the International umbrella society of collecting societies, C.I.S.A.C. in order to safeguard minimum legal and technical standard which is in the interest of both artists and users. 

For starting-up-phase OLA the number of participating societies was limited because the structures differ significantly from the traditional management by visual arts collecting societies. Technical and administrational questions had to be treated in order to provide for a smooth running of the licensing concept. New societies are welcome to adhere as long as the minimal conditions are met. 

Alongside collecting societies, other rights holders, such as estates, museums and collections in public hand representing the same category of works, i.e. works of fine art, photography and other works of visual art can benefit from the OLA management structure. Some of the latter entities own a considerable number of copyrights on the works in their collections. But in general, estates, museums and collections do not dispose of necessary administration structures and specialised staff to license and control uses, such as on-line-services. The statutes therefore include a special clause in Article 3, second phrase that gives other right holders as collecting societies the opportunity to participate in the licensing practise of OLA by contract with one of the member societies. No membership in a collecting society is required. On the other side these right holders cannot become direct OLA members. 

.

Pursuant to Article 3, number 1 and 2 of the Statutes of OLA it is the administration and the control of the communication to the public right of works of art and photography in the digital environment. In practise OLA licenses only website uses which are accessible on the Internet; while intranet uses are not covered. Such uses may also include necessarily the use of other rights, such as the right of making available or the reproduction right.

Pursuant to Article 20, sentence 4 of the Statutes, the General Assembly decides on the following fundamental matters:  admission of new members, change of statutes, nomination of administrators and auditors and approval of annual accounts. The further administration is executed by the Council of Administrators, pursuant to Article 17 of the Statutes. It consists of a minimum of three members of the associates (Article 17, number 1). At the moment, every associate is represented by one administrator in the Council. Pursuant to Article18, phrase 1 the Council of administrators nominates one of its members as President. The day to day business and representation of the society is transferred to a manager (gérant), Article 17, number 5.

Following the above mentioned contracts which are concluded between each member and OLA the societies mandate OLA non-exclusively and therefore are not bound to OLA conditions as concerns their own members. Through the contractual mandates to OLA by all member societies a pool of mandates is created which comprises all repertoires of the participating societies.

In turn OLA mandates the member society to administer the complete OLA pool under the condition that the OLA tools are applied. There are two tools: 

· The OLA common tariffs and

· The OLA common server

The OLA tools, the common server and the common tariffs only have to be applied for the international repertoire without exception. At the same time members may apply other management tools when licensing works of their own members. Therefore it is not prevented that other concepts are continued or built up. 

For instance this non-exclusive mandate enables members to apply different tariffs when licensing websites with local focus including only authors of the same territory. Some of the Northern European members wished to continue the licensing for free or at very low fees of web-sites which are set up by local municipalities to give access to their collection of local art or promote local artists. As such culture is untypical in Southern Europe such issue could not be treated in common tariffs but the non exclusivity offers a solution. 

The repertoires of other societies which are not yet members of OLA can be administered for instance on grounds of amended reciprocal agreements. The OLA members are likely to apply the same conditions on these repertoires.  The OLA pool is therefore smaller than the repertoire managed by the individual member society.  The users are made aware of this particularity on the OLA web-site.

It is also possible that individual members require prior consultation in any case of required use on a web-site. Some artists do not appreciate the idea that their works would be published on the Internet or ask for particular conditions and the OLA societies respond to this individual requests.

The mandate which OLA grants to the individual member societies is within the EEA and Switzerland non-exclusive and not limited to the national territory but to the whole EEA and Switzerland. Thus, every user with his main seat located in this area may choose one of the societies. As concerns societies located outside this area OLA grants exclusive mandates limited to the territory.

The central office in Brussels is in charge of the day to day business, organising all members’ assemblies and working group meetings, representation towards EU institutions, maintenance of the web site, administration of the contracts and all tasks in connection with compliance with Belgian legislation.

Licensing

All details on licenses are entered into a central server through an especially designed software program which links all participating societies. First information is entered when a user gets first in contact with one of the societies in order to demand a particular use on a web site. Information like the name and seat of the user the works and authors, the duration of the use and further details are entered. With help of the server programme the other participating societies can follow the process but not change data directly in the programme. The entering of information is up-dated until the case is closed and the licensing fee is paid.

License fees are paid directly to the member society which has licensed the use. The international exchange of fees is executed directly between the members and not through the central body. 

Every member society deducts its own cost rate. These rates are published and subject to democratic decision taking. Therefore, the authors being members of one of the societies are informed about the cost rate. In the absence of territorial membership restriction they can change the collecting society if they prefer the service and cost rate of another society. 
This concept is more appropriate than the IFPI simul-casting agreement where the information on different cost rates should create competition in the market of international licensing. The users have no particular interest in lower cost-rates if only the total price they have to pay is lower. The IFPI simul-casting agreement does therefore not exclude that an undesired competition on authors’ income is introduced. Cost rates are internal matters of collecting societies and require transparency and democratic decision taking by the members who have to pay them.

At present it is difficult to calculate the future cost savings due to the system because the starting up phase – which demands additional investments - has not been completed yet. The introduction of OLA causes supplementary costs for human resources and technical expenses.  For most of the smaller societies the introduction of IPI - which is a condition to guarantee precise distribution - is very costly and tedious.

However, the system will provide cost savings because of the standardised licensing concept, the immediate transfer of information and the benefit for the improved tracking of illegal uses. Since for the visual arts, efficient technical protection measures and DRMs are available and an alternative to track illegal uses is needed. The OLA central server can provide with time necessary information to facilitate monitoring.

Common Tariffs

OLA manages rights on the basis of a single and unique tariff. It appears neither adequate nor practicable to use tariffs varying from country to country for the licensing of the same repertoire, i.e. the world repertoire of visual artists works exploited on a world wide basis through the world wide net. The single tariff as drafted by OLA members - accessible on its web site – is based on the average license fees as collected by most of the societies at the time OLA was founded and as developed by the world wide licensing market.

For standard mass uses the tariff is less flexible, for example museums’ collections or data bases showing a large number of artist’s works for educational or information purposes: (“Twentieth Century's Masterworks collected by the Most Famous Art Critic XY”) which are presented in a standard format.

In each and every case of single commercial exploitation of a single art work, OLA reserves the rights - based on representation contracts between the national collecting society and the individual artist - to ask the artist or right holder for special permission before licensing a commercial use, and so respecting the artist's moral rights and his interest in controlling commercial exploitation of his work. 

In this context the individual value of an artist's work will be respected and represented by OLA’s services. After the collecting societies' experience an estimated 50 % of the uses of works represented by OLA members will be subject to such individual licensing. 

OLA also introduces new concepts for tariffs such as pay-per-view which is based on the number of hits and visits to a website and is, therefore, in the absence of other efficient technical means for tracking uses a way to orient prices on the actual use. 

The OLA members are regularly evaluating their experiences with the common tariffs and are working on its modification based on market developments. 

Conclusions

The creation of OLA does not limit existing competition. Because of evident natural barriers as described above the level of competition is low also without OLA.  The agreement gives other societies and rights holders the possibility to join into a system of efficient rights management where they would not have the power to enter by themselves. Therefore there is no elimination or restriction of competition of a substantial part of the market. 

Regarding the market of international licences granted to users, competition between the collecting societies is not restricted. The European user may choose between all societies with the EEA and Switzerland. With OLA a new marketing concept is created for a new product. The common tariff is a consequence of the creation of a pool of rights. Still, the tariffs differentiate between market segments taking into account the different levels of possible competition. Use oriented concepts are applied where otherwise - in the absence of efficient DRMs - they would not be applicable. 

Regarding the market for rights administration for authors, competition is not restricted by OLA. The member societies of OLA deduct their cost rates which are published, subject to democratic decisions within the societies and controlled by surveillance bodies. Authors can change collecting societies within the EEA and therefore, the individual author is not obliged to stay with one collecting society for territorial reasons if he or she expects better service or lower cost deductions elsewhere. 
OLA does serve the interests of both sides:

The authors’ rights are administered efficiently, with a low amount of administration and high flexibility where individual rights administration is required. At the same time monitoring is more efficient;

By way of a "one-stop-shop" structure for multi-territory and multi-repertoire licenses the users receive an easy access to worldwide rights of a large pool of rights at low amount of administration efforts and a transparent price structure.

The agreement is indispensable to respond appropriately to the requirements from the market.
Brussels, October 2006
Carola Streul,

Manager
� The Management of Copyright and Related Rights in the Internal Market, Communication, 16 April 2004, COM(2004) 261 final, page 8:”Under another model, a Community-wide license for on-line uses of works of art and photography can be obtained from any of the participating collecting societies, and under the same conditions(OnLineArt Agreement)”
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