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EVA Working on resale right (13 September 2006 Brussels)
By Carola Streul, Secretary General EVA
Introduction

Since 1 January 2006 the provisions of the resale right directive (84/2001) should be in force in all EU countries. There are still some countries missing out and the Commission has recently addressed them with a reasoned opinion. This is a preparatory step in the legal procedure to enforce implementation. However, one should not believe that the Copyright Unit is particularly interested to maintain EU legislation on this right. The Head of Unit in charge informed us already in the beginning of this year that he intends to make a study and impact assessment as early as 2007, despite the fact that this is clearly too early for various legal and economic reasons. The expressed intention could be a hint that the resale right directive might be considered as one of the so-called unnecessary laws which the Commission tries to track down and delete.

The interest of the working group is twofold: on one side we are analysing and inquiring the legal, political, administrational landscape country by country and cross border within the internal market and in respect of third countries. On the other side information is gathered to convince the Commission of the smooth running of management of the right and the great benefits for artists.

On the 13 September we had a very lively and successful meeting with many useful results to both ends and a huge mandate of further points to enquire, exchange and create solutions.

1) State of the art - table

We have worked out a table on the actual implementation status which is regularly up dated. At present the table includes all EEA countries and the following categories: dates of implementation or if there is a draft law. Definition of works covered, the application threshold, the rate for the lowest price band, optional or compulsory collective management, particular exceptions and additional note. 

The table is since the meeting again in revision and will be redistributed as soon as possible. We can draw certain conclusions so far. 

The table shows that during this year most countries have introduced or are near to introduce the law. In Germany the law has to go through the second chamber of Parliament but it is expected to be only a formal step. In France we only have a frame article which leaves all the interesting details to a law decree but there is uncertainty when this will be adopted. In Sweden a draft was published recently with the expectation of adoption in the beginning of 2007. In Belgium a heated debate is going on in Parliament as concerns the application threshold. In Ireland a regulation without inclusion of the democratic bodies was adopted in order to immediately fill the gap after the well known Irish artist Robert Ballagh had entered a procedure against the Irish authorities because he could not claim the right for the auctioning of one of his works in the beginning of this work. There is no draft in Estonia, in Greece, Slovenia, Spain and Iceland. I have no information from Cypris and Malta and would propose to include Bulgaria and Romania in the list because of their status as candidate countries to the EU.

The application threshold is fixed in all new member countries which regularly have lower art prices and a author friendly tradition at a low level with the exception of the Czech Republic (€ 1500) and a legal debate in Slovakia to raise the threshold. Also in the Nordic Countries and in Germany the threshold remains rather low. In Norway the maximum threshold was fixed but also for lower prices remunerations are collected for a traditional support fund. In France we also expect a rise but not particular dramatic (old law € 15). The countries which introduced the law for the first time or – like in Italy the first time in a feasible way – the threshold reaches the maximum amount of € 3 000 – this is also the case in Portugal - with the surprising exception of the UK where for reasons of support to the living artists € 1000 was fixed.

Approximately the same observation can be made for the rate for the lowest price band where there is an option to either fix 4% or 5%. In some countries a more “generous” application threshold is balanced by a lower entry rate, like in Germany.

Also for the provisions on compulsory collective management comparable observations can be made. Again it is a surprising exception that the UK opted for compulsory collective management and it must be considered as agreed by the art market professionals. The other countries which did not opt for collective management appear to have either followed a line to a weak implementation with low level of artist’s protection of their national tradition. In Italy where the maximum threshold and the lowest rate were introduced there is compulsory collective management.

I our working group meeting it was decided that the table’s categories should be enlarged to the following:

1. Who is liable for the payment, the seller alone or together with other parties?

2. If compulsory collective management is provided, does it only cover works of members? 

We also learned at the meeting that in the UK and in Italy first resale right remunerations were collecting and in the UK also distributed to authors. In particular this development in the UK from where the art market professionals delivered the strongest opposition against the right this is delightful news. Moneys went for example to a young artist of 25 years and also to David Hockney (the cheque was cashed in).

BEELDRECHT informed that they have introduced legal action against the Dutch authorities because the law was only introduced with delay of two months, thus leaving artists without possibility to claim their rights.

2) Presentations by SIAE and DACS

SIAE introduced a new online registration system which enables the art market professionals to directly inform about resale cases. The form contains access to a list of artists with life dates in order to enable the user to easily learn whether a resold work is still protected. All necessary information should be filled into the form. By entering the required information directly into the system further steps like calculating the remuneration due and preparation of distribution is made easier. Art market professionals can pay by credit card.

However, it is not obligatory to fill in the form and SIAE is also providing for assistance and services in case of larger numbers of resale cases. SIAE gives also the opportunity to the art market professionals to call at the next of the 600 agencies of SIAE throughout the country where the system and service can be directly accessed.

SIAE offers the colleague societies to deliver a dummy password in order to test the new system.

The SIAE website link: www.siae.it
DACS has also presented their information web site which includes a form to register resales, information on frequently asked questions and a calculator open to the website visitor to have a – non binding – overview of the amount possibly due. 

DACS also undertakes a kind of “road-show” to inform throughout the UK the artists and the art market professionals about the right and the necessary steps to benefit from it or to comply with the law.

The DACS website link is: www.dacs.org.uk
DACS so far has addressed the first 4000 of 9000 art market professionals by letter granting them a 90 days dead line to reply on the request. 

DACS also informs about the collection which already took place and the distribution to artists in a press release. 

3) Things to do

Process of amending reciprocal agreements

At our annual assembly we informed our members of the need to change reciprocal agreements on different aspects comprising the inclusion of the resale right where the right was introduced for the first time. In the meeting it was reminded that for societies which firstly manage the right they should check if the authors’ mandates also include the right for a sufficiently long period. On the other side this issue only concerns societies without compulsory collecting management without limitation to members. 

Another related issue is the updating of a complete IPI list of authors which is urgently needed for several societies which already begin with collection and distribution of moneys. 

Addressing the art market professionals

Most members are already in contact with art market professionals and have detected which body is of importance. The group confirmed that not only the structure differ from country to country but also there is in some cases still a hostile atmosphere be it because the right is not fully implemented and battles are still going on or because the law is still new in a country and art market professionals still believe that they could circumvent the provisions.

Calculation basis

To the opposite of expectations there seems to be some difference from country to country whether the buyer’s and or seller’s premiums are deducted or not from the hammer price. Furthermore, the applicable VAT regimes appear to differ. 

In some legislation like in the Italy, Slovakia and Portugal the amount between 0 and the threshold appears to be omitted from the calculation basis. The Italian government and the Commission have been addressed and consulted so far but did not answer or presented any proposal on this issue. Next steps have to be considered including the interests of countries where the same mistake was entered into the law. Some societies prefer to “heal” the situation by interpretation of the law and inclusion of the Directive. In Italy this appears not to be possible and as a last option artists coming from these countries could enter a legal procedure against the authorities for incorrect implementation of the law and requesting damage and interests.

Cross border scenarios

In countries with compulsory collective management with inclusion of all protected works there is a need to work with the list provided by the Commission of third countries with reciprocity. The Commission is not very efficient in preparing the list for different reasons mainly based on the Directive which give unpractical direction as to who has to be addressed. WIPO would be to my understanding be the appropriate body to produce such list.

At present there is one version annexed to the UK law which appears to be complete with the exception of Mexico (must be added to the list)

It was pointed out that particular problems arise because which law applies is attached to the nationality of the author. The correct information is not always available some artists do not dispose of valid documents. In France artists are include who work in France for the last 5 years a condition difficult to prove.

The question of applicability to internet auctions will be revisited and the question on how to address them. DACS reported to collect from eBay, while ADAGP said that they are a no art market professional but a simple service to connect private buyers and sellers and therefore without liability.

Swiss petition



EVA is also preparing a petition for the introduction of the right in Switzerland where at present a revision of the law is ongoing, so far without inclusion of the resale right. From France, Finland, Germany, Slovakia and Ireland a considerable number of signatures could be collected. We are hoping to receive some further signatures and will then send the petition to the Swiss Parliamentarians.

Next meeting

The group will hold its next meeting on the 23 November most likely in Brussels. All societies managing the resale right are invited to join us at the meeting and to join also our email exchange and circulation of documents.
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