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1.- INTRODUCTION 

Firstly, I would like to thank the EVA and CISAC teams for organising this conference, and for inviting VEGAP to contribute talking in this panel about satellite and cable rights.

As this discussion panel has only a short time to deal with a broad range of issues, all of which would need a more detailed study, I will stay strictly within the time granted me. I should like to set out a general overview of the legal framework related to visual author’s rights in public communication, explain the various methods for exploiting these rights and discuss our system for the licensing, control and distribution of rights as well as the relationship with the rest of the CIAGP entities. 

II. LEGAL FRAMEWORK 

As you are all know, the Article 11 bis of the Berne Convention recognises the authors’ exclusive right to authorise:

1. The broadcasting of their works or the communication thereof to the public by any other means of wireless diffusion of signs, sounds or images; 

2. Any communication to the public by wire or by re-broadcasting of the broadcast of the work, when this communication is made by an organization other than the original one; 

3. The public communication by loudspeaker or any other analogous instrument transmitting, by signs, sounds or images, the broadcast of the work

Article 8 of the WIPO Copyright Treaty further enlarges on the concept of works made available to the public, as follows: ..” authors of literary and artistic works shall enjoy the exclusive right of authorizing any communication to the public of their works, by wire or wireless means, including the making available to the public of their works in such a way that members of the public may access these works from a place and at a time individually chosen by them.”

Within the EU framework, Directive 93/83/EEC on the coordination of certain rules concerning copyright and rights related to copyright applicable to satellite broadcasting and cable retransmission, defines the concept of satellite, determines applicable law (pronouncing in favour of the broadcast theory), sets out the copyright holders whose authorisation is required for transmission and the nature of the rights recognised to authors. 

With respect to cable retransmission, the Directive adopts key three principles: the management of rights on a contractual basis, the principle of collective management, and the establishment of a framework for such management. 

In addition to these legal texts, we could also examine the pertinent legislation in each of our countries in order to have a complete legislative framework and how are all the CIAGP societies managing these rights. We think that it could be a useful work for all of us to coordinate our efforts.

II. TYPES OF PUBLIC COMMUNICATION 

To define the various types of public communication which can be managed by each CIAGP society on behalf of our repertoires, I should like to refer to a list drawn up by Mr. Antonio Delgado, Former Chairman of the judicial and legislative committee of CISAC.

Mr. Delgado sets out six different types of public communication of works, establishing the difference whether they refer to wireless or wire communication, or a combination of both. 

1. Wireless Public Communication:

Broadcasting or public communication of works via primary radio broadcasting. This may be done via land, satellite, free signals or coded signals with decoder devices distributed to the public, either by the broadcaster or with its consent. 


Wireless retransmission, i.e., communication to the public via secondary broadcasting media which, like the primary broadcast, may occur via land, satellite, open signals or coded signals. 

2. Wire Public Communication 


Initial transmission by cable in the case of cable distribution of the cable distributor’s own programs. 


Cable retransmission of an initial broadcast by the same media, i.e., cable transmission of the cable distributor’s own programs or those of another distributor. 

3. The third section refers to public communication via mixed media.


Wireless retransmission of an initial cable broadcast, i.e., the retransmission of the cable distributor’s own programs. 


Cable retransmission of broadcast programs. 

The aforementioned study does not refer to digital public communication, as it assumes that this type of exploitation has not changed and has no special characteristics when being judged from the legal perspective. 

To focus on the exercise of authors’ rights with respect to these types of exploitation, I feel it is essential to distinguish between the concepts of primary and secondary diffusion. 

A viewer watching a television program transmitted by a broadcasting entity by directly tuning in via his/her television antenna is benefiting from a single service provided by the aforementioned entity. This is primary diffusion. 

A viewer watching a television program via an antenna tuned into a third party entity or via cable is benefiting from two different services. This is secondary diffusion, which gives rise to exploitation and economic activities of a different nature. 

In any event, the primary broadcasting entity must obtain the relevant license to use the work from our repertoires and, at the same time, the operator who transmits the primary broadcasts must likewise obtain a second license. 

Satellite broadcasts may occur in two different ways; either via primary diffusion, in which viewers receive the program directly in their homes from the original broadcaster (DTH), or through a second operator who charges a periodical price for decoding the broadcast signals. 

With respect to cable transmission, generally speaking, this refers to coded broadcasts involving two operators, the broadcaster and the distributor in each country. 

Whether or not each and every type of exploitation can be managed depends on the country and the evolution of the management of rights in that country. 

This licensing work can be done through three ways:

· The CIAGP society by itself 

· Undertaken through another copyright entity in the country, 

· Or via a third party entity acting for the whole of such entities. 

III. Licensing System for Satellite and Cable Rights 

Firstly, it is important to bear in mind the nature of the different types of exploitation and, in consequence, their system of management, since both are exclusive authors’ rights. In Europe, the rights arising from cable distribution must necessarily be managed by copyright management entities, given the regulations establishing mandatory collective management, while the same is not true of satellite broadcasting rights, that has the singularity of the number of channels and the place and the system that it is used to broadcast.

Our experience at VEGAP was as follows:

About primary diffusion

At first, we began by looking at the programming on the various channels that broadcast in Spain via the airways, public and private channels. We observed that these media use visual works in different types of programs and for different reasons. We collected all this data. 

We commenced negotiations with the operators of free, public and private television channels. The basic premises for the negotiations were the verified use of works, possible future use, and the geographical scope of the broadcast (in Spain there are nation-wide, regional and municipal television stations). Thus, we calculated fixed annual sums to be paid by each television operator to allow them to reproduce the works on their own programs and broadcast these programs and others acquired from third parties. Their own transmission is allowed only in Spain, and around the world for satellite only direct tv home. Now we are including internet uses.  All of these uses are primary uses.

Secondary diffusion

After these negotiations had concluded and with the data we had collected on the channels, we entered into negotiations with the Spanish operators for satellite and cable. They are doing retransmission of some kind of channels from some countries.

In these cases the basic premises for negotiating were different. In this case, we calculated a price for authors’ rights per number of subscribers and we have in consideration the number of code channels that they offer, the price per client, etc. These operators send us quarterly data on the number of subscribers and, based on this data, we calculate the amount due. 

It was the way we negotiated with our users, and each society has his own experience based on his circumstances, that could be explained later and surely it could be a good experience.

IV. Control of Use and Distribution of Rights.

But, What happen with the distribution of the rights to the authors of our societies and to the authors who belong to other CIAGP societies? We think that as we need some general terms to coordinate how we make the agreements with the tv operators, we need some rules about the way for distributing the broadcasting rights in primary and secondary difussions.

There are certain difficulties in assessing the use of our repertoires, both in calculating the fee to be paid by the operators and in determining how the distribution of rights will be carried out. 

We can calculate the distributions taking in consideration: 

1.The use: Some societies control the content of each national channel and are able to distribute the rights taking in consideration the specific use as the reproduction right. 

For example, At VEGAP, a work-by-work control system is applied. We have a person in charge of television content who uses the recordings made at VEGAP and those made in the video library at SGAE, which has long offered us free access to the same, and controls use author by author, as well as taking the licenses granted into account. 

We feel this is the fairest and most rigorous system possible, given that the distribution of rights is exact, without resorting to statistical studies or any factors other than specific use. The problem posed by this type of management is its cost, but it guarantees the collecting entities that their authors are duly represented in our country and that they are treated exactly the same as the authors who are VEGAP members.  

One issue still pending is the establishment of an information system amongst the entities with respect to the use of channels in their own countries; this information would be of enormous assistance when negotiating with cable and satellite operators and when distributing the authors’ rights for each entity. 

Unfortunately, this type of management does not exist in all the CIAGP entities. Therefore, I believe a system that defines certain rules should be established amongst the entities to guarantee suitable management and equitable distribution to the authors. 

V.Going back to the general licensing scheme, we feel the most suitable system is to first enter into agreements with the networks that own the channels where public communication and reproduction rights may be granted. Subsequently, each collecting entity should sign agreements with the operators who distribute the channels. 

It is essential to limit each agreement to the specific use of the licensed entity, without, under any circumstances, transferring the right to sub-license in favour of other operators. 

If we ensure that each agreement is expressly for specific use and avoid third party sub-licensing, the exploitation of the work can be monitored via the various operators in different countries. If, on the other hand, we grant the producer reproductions rights at origin and, accordingly, the right to assign public communication to third parties, our agreement with the broadcaster has no value whatsoever. The same is true if we grant television operators the right to the satellite broadcast of works by third party operators.

The exchange of information amongst management entities is vital in order to have a clear view of the European licensing map. 

VI. Conclusion

Both satellite broadcasting and cable retransmission are uses of works that sometimes reach beyond the borders of our respective countries. Accordingly, it is vital that the copyright entities establish a common working method that ensures the highest degree of efficiency and security when authorising the use of the works in our repertoires. 

It is important to lay down common rules with respect to licensing, use, control and distribution systems. 

In my view, it is essential to establish a coordinated working system amongst the different copyright entities that guarantees our efficiency when dealing with television operators and, at the same time, provides information than can be shared by all. This will enable us to bring down the cost of management and offer our authors a far better service. 

Thank you very much.

