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A. Background

Public lending right is part of the aquis commaunitaire under the Council Directive 92/100 EC on rental right and lending right of November 19th 1992. Although memberstates had to implement the directive by July 1st 1994, in many states public lending right is not yet implemented (Spain, Ireland and Denmark being the most prominent ones, Finnland is in the process of implementation)

Public lending and rental rights are sub-aspects of the distribution right and need to be explicitly provided for in the national laws because of the exhaustion of the distribution right after the first legitimate distribution within the European Union (doctrine of union-wide exhaustion developed by the European Court of Justice based on Art. 30 ff of the EU-Treaty - free movement of goods)

Definitions:

Art. 1 para 2: For the purpose of this directive “rental”  means making available for use, for a limited period of time and for direct or indirect economic or commercial advantage;

Art. 1 para 3: For the purpose of this directive “lending” means making available for use, for a limited period of time and not for direct or indirect economic or commercial advantage, when it is made through establishments which are accessible to the public.

According to Art. 1 para 1 of the directive member states are obliged to grant public lending and rental rights as exclusive rights. 

The rental right can be transferred on a contractual basis. The authors, however, retain an unwaivable right to equitable remuneration (Art. 4 (1)).

The national legislator is allowed under Art. 5 to derogate the exclusive right of public lending, provided that at least the authors (not necessarily the publishers) receive a remuneration for such lending (Art. 5 Para 1).

If the exclusive right has been transferred to a third party on a contractual basis or been derogated by a legal license, member states may provide for compulsory collective rights management to assert, the authors’ claims to remuneration.

B. Practical aspects of collective rights management for public lending right:

1. General considerations

In most countries license schemes for text (authors’ and publishers’ collecting societies) exist and are operational, but not in all countries the visual material is included or remunerated. For societies administering the visual repertoire exclusively it is therefore vital to co-operate with the domestic text-society. Such co-operation could either be to mandate the text society to representat the visual material; more desirable, however, is a co-operation with both repertoires being equal negotiation partners in agreements with the beneficiaries. As non-books (videotapes, CDs and DVDs) are subject to public lending, too, musical societies and societies for performing artists neighbouring rights play an equally important role and are potential co-operation partners.

Legal licenses are generally remunerated for under a blanket license agreement providing for lump sum payment - individual licenses or payment for individualized uses are impossible for obvious practical reasons. Monitoring and reporting of individualized uses would lead to unjustifiable bureaucracy for the users. Therefore in Germany the criterion for remuneration is objective availability.

The practical issues of collective management of public lending rights and rental are:

1. Collection:
 a) contract partner

 b) definition of fair remuneration

2. Distribution:
 a) defining the fair share for visual material

 b) international distribution

 c) internal domestic distribution

1. Collection

a) contract partner
Institutions benefiting from the legal license are publicly accessible libraries (communal libraries, school- and university libraries, private sector libraries in enterprises (scientific and “public”), museums and archives etc. - whether they are run by public, private or commercial enterprises (Art. 1 (3)).

Trying to negotiate contracts with the individual library would be an ambitious aim and it is less than unlikely that the results would be satisfactory. Emerging collecting societies are therefore are well advised to negotiate with libraries associations or with the respective public authorities for a blanket contract. Such a contract may well have different partners on both sides: text, visual, musical and performing artists’ societies on the one side and different associations of libraries (public and private libraries) and cultural institutions on the users´ side. A blanket agreement may have different structures: it can be agreed that remuneration debtors are the associations that undertake to collect the payment from their associate institutions and forward it to the collecting societies. A moderate “administration fee” is a good incentive for associations to opt for this model. Less desirable is the version of the blanket agreement only defining the terms and conditions of contracts that the individual libraries conclude with the collecting societies. In case of the second alternative the blanket agreement must at least foresee an obligation for the association to provide the collecting societies with the associates contact details and to co-operate with collecting societies in convincing the associates to conclude such contracts. 
b) Definition of fair remuneration
Any lump sum payment should be based on statistical information on material (books and non-books) available for lending (objective availability) and on information about users and on uses (number of lending acts). To enable the collecting societies to properly distribute additional specification with respect to the categories of books and non-books is necessary: scientific books or magazines, children’s books, school books, other books (fiction, catalogues, popular science), fiction film, documentary film, music. 

The lump sum should reflect a certain “basic price” for each act of lending (e.g the lump sum of € 5 Mio. covers 50 Mio. individual lending acts performed in 2005). Having such a reference in the contract makes it easier for all parties to flexible adopt the lump sum to changes in the actual use and to the general development of prices and purchasing power. The example of course is very optimistic - in Germany the collecting societies received a lump sum of € 13.27 Mio. that equalled 3.2 Eurocent per individual lending act in 2005 (the collecting societies have terminated the contract and asked for a raise of the lump sum of approx. 17%); the British government paid the equivalent to 7.7 Eurocent for the public lending scheme and in France payment is calculated as per capita of the population which in 2005 amounted to € 22,6 Mio. 

2. Distribution

a) Definition of the fair share for visual material

Visual authors are not only entitled to a remuneration for public lending of books, but have a claim to remuneration of non-books (still image in audiovisual works and cover design of carriers of musical works, less so for cover design of audiovisual works, since there are used mainly stills from the films and these rights are usually being held by the producer). Statistical information on the percentage of visual material as related to text can be obtained from surveys and statistics conducted for reprography and other secondary uses where visual material is usually embedded in text. For any such survey or statistic it is vital for visual arts’ societies to be involved in the drafting of the survey at an early stage. Information on the use of visual works can only be obtained if users are asked for it! To be able to better distribute between fine art artists and photographers, illustrators and designers, the questions should ask for separate information on the different professional groups.

In Germany VG Bild-Kunst receives 6,35 % of the public lending remuneration for distribution to visual authors and art publishers. 

b) international distribution

For text authors a certain relation between the nationality of the author and the language of the book or country of publication exists. This is less so for visual authors. A work of Joan Miró who is a member of ADAGP is not only used in French publications but worldwide. But the domestic visual arts’ society has no information about uses of works of fine art in foreign publications that could be used for direct distribution to the author’s society. Therefore international distribution on a first level should be made as a bulk payment according to the statistical information about the percentage of books in foreign languages in libraries. Only the society in the country of publication has the necessary information of how to distribute to the individual authors (who need not necessarily be their direct members: the work of Joan Miró may well be published in a German book).

The percentage of foreign language books reflects the scientific and other reading traditions in each country. For example in Germany there is a relatively high percentage of British publications, but a relatively low one of Dutch books. In turn, the percentage of German books in Great Britain’s libraries is relatively low, but comparatively high in the Netherlands. 

c) domestic distribution

(i) gathering information on primary uses

Wherever the domestic society has granted licenses under the primary right for publication, this information must be used for distribution. 

But even for authors represented in the primary right, not all publications may have been licensed through the collecting society. The reasons for that are plentiful: The publisher might have taken advantage of a legal license or an exception or limitation to the exclusive right - such as catalogue exception, the quotation for purposes of criticism or review - or might have published a work situated permanently on public places. A legitimately unremunerated primary use does not deprive the author of his/her claim to remuneration for secondary uses. The same applies for photographers and designers who regularly do not mandate a collecting society to administer their primary rights, but license them directly.

Therefore each society needs additional information from their members on publications of their works - this equally applies to those authors who are represented in the primary right and to those for whom only secondary uses remuneration is managed. DACS for example solves this problem by annual public campaigns for Payback which encourage all authors to specify their claims. Other societies like VG Bild-Kunst regularly send out information sheets to all members by which primary uses can be reported.

(ii) evaluating primary uses

Statistics show that not all publications are equally lent out by libraries. Therefore the information on primary uses must contain specific information on the different categories of publication such as scientific books or magazines, children’s books, school books, other books (fiction, catalogues, popular science) fiction film, documentary film, music. To each of these categories of publication a certain value factor can be attributed that reflects the frequency of lending acts as monitored in the surveys and statistics mentioned above (a)bb)). In Germany the factors are 9 for children’s books, 5 for other books and 3 for schoolbooks (books in foreign languages have a factor of 0.1 and scientific books not listed in general libraries have a factor of 0.2) for cover use is counted as 5 illustrations and layout as 10. The categories of works are equally evaluated: Art and graphic design by 1.2 and photography by 1.0.  

(iii) defining the individual author’s share

Having the information on the number of works published and the categories of publication allows a simple multiplication system:

e.g. an authors has claimed remuneration for 

17 works in children books

17 x 1.2 x 9

154.2 points

24 illustrations in school books
24 x 1.2 x 3

  86.4 points

3 works in other books


  3 x 1.2 x 5

  18.0 points

             --------------

 258.6 points

Having done this for all authors who claimed remuneration the overall sum of individual points is produced and can be set in relation to the sum available for distribution in order to define the value of the individual point.

C. Practical aspects of collective rights´ management for rental right:

The rental right can be relevant in several possible settings: the rental of originals of fine art by galleries and artotheks etc., the rental of audiovisual works and the share of still images included, and the rental of print products with embedded visual material.

The rental of originals or copies of works of fine art and photography is easiest handled together with the primary rights and can be individually licensed and invoiced. The directive allows the right to be contractually assigned and still grants the author a claim to fair remuneration for rental. Such assignments are very unusual in practice for works of fine art - the rule stated by the directive rather applies to audiovisual works and - less so - to music, where rental is in direct competition to sale. Fine art artists conclude contracts on sale and ownership of their work, but regularly do not assign any further rights. Photographers conclude contracts on primary uses of the works with agencies and publishers, but none of the standard contracts assign the right to rent the original or a copy thereof individually (as separate from the print product the work is embedded in). The same applies to photographers and illustrators who usually negotiate their primary rights of reproduction directly with the publishers - the model contracts do not cover the rental of originals or copies. Therefore the authors usually retain the primary rental right and can assign it to a collection society for administration.

VG Bild-Kunst licenses this right on an individual basis for fine art artists and charges 10% of the net proceeds.

The rental of printed material with embedded visual works is relatively rare - in Germany for example it is only known as rental of magazines, so called reading circles. In a reading circle the customer can choose between various magazines to be delivered to him regularly and which he has to return after a week or two for further rental. S/He can further choose between various grades of actuality (first reading on the day of publication, second or third reading which means that s/he will receive the issue only after it has been collected from the previous reader).

VG Bild-Kunst - together with VG Wort for the text rights - concluded a contract with the German association of reading circles that provides for a lump sum payment and generates an annual collection of license fees of € 200,000 for both of the repertoires.

For the distribution VG Bild-Kunst uses the information on primary licenses granted and information given by the members on payments received for publications of works in magazines and distributes for all uses in magazines listed in reading circles.

Thank you for your attention!

Anke Schierholz, VG Bild-Kunst, September 2006

